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TS, R T AUA-SSLT & STEATY ST HAT § Ul a8 56 Sasr 6 I FemRafy i sarg 1w e
STTEremT<Y T erdier SToraT TACIRIOT SaRH Eqd HX AT §, ST (3 U siaer & fowg gy aohar g

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR AR T AL e~

Revision application to Government of India:

(1) Fe ScuTed o AAHEH, 1994 T T $[@d A JaTg T ATHAT 5 F1% F TEIh €T 6Hr
SY-GTRT F TAH IGH o S GALerr sfaad srefie i, WIRa aehie, & d=ea, Teres @,
=TT {4, Siaw €T waw, §9e 96, 75 Kot 110001 @t i ST =Ry -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first prov1so to sub-section (1) of Section-
35ibid : -

F) i arer f g F g § o W gier e & R g ar v sreem § ar Bl
IS & gAY HUSHIR # AT & S g¢ A1 H, mﬁ?@mﬂmmwﬁﬁaﬁ%ﬁzﬁmﬁﬁ
7T FoReT WUSTIIR | T AT il 94T & &I g3 afl

In case of any loss of goods where the loss occur in transit from a factory to a

arehouse or to another factory or from one warehouse to another during the course

processing of the goods in a warehouse or in storage whether in a factory or in a
iarehouse

(@) e % amgx Rl <rg ar weer A Mt wrer o ar wrer F RfRsto § seier g vy w1
Ww%%%mﬁﬁw%wﬁﬁwmﬁwﬁﬁﬁﬁﬁ%
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@@ AR e T g faeT i ¥ e} (Rrarer v e ) [t R are g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) o SeuTaR Y SeuTad e 3 ST ¥ Rrg S sl HiRe arer i wE g o U e St 5w
41T F e 3 garfae s, srdfter 3. gTer o | e a% Ar are § fow arafew (7 2) 1998
8T 109 g1 734w g 1T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ¥ seared gew (ardflen) Fawmaeh, 2001 % faw 9 % siavia e o dear gu-8 # &
TRt &, IR ey F 9 ey I Retw & O o F fage-eree @ arfler s & Q-
gt F g ST arded fwr ST TRW I8 w1 @rar g @ ged g & st g 35-8
rertRar & 3 sraTe & e & vy EeR-6 Arer @ gi ff G AR

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3)  RXfEsr s & wrer STEt €y A T AT T AT SN BT grar 94 200/~ G G i
ST 3% S8l Heues Weh @TE o SATRT gf ar 1000/ - @t hi I a6l ST

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT g, Frl T STITa {[ee Td GaT & srfieiir =aranfereser & sh erdfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 3w SUTe o fa=aw, 1944 $t aRT 35-d1/35-3 & sfavi:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ST TRESE & FaT SIqaTS & Sterar @ srdie, orfisiy & #rer § €T god, Swaa
IUTER Loh o qare erdielty =i (Reee) & ofrw &=fwr fifser, srewxmems & 20d wram,
AT o, T, MIREENR, dgaeEaR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/~, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of

crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. e
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(3) M =¥ omaer § & T S HT AL Gl g A e Gt AS o [ hl¥ T AT STh
&7 & v ST F1Y 59 957 ¥ g9 g o B forer 98 w9 ¥ a9 & g g sefiefr
FTATIRHCIT hY T SIS IT s[4 FRhTS &1 U Slaae FohaT STraT & |

In case of the order covers a number of order-in-Original, fee for each O.I1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ST goF ATRREE 1970 FAT WA o SAggEt -1 % siwia MeiRa B oeur 3%
AT AT AR TRy Fofa w3 sreer # ¥ wdw A vwh IR T 6.50 I F1 =
e e 7T gHT =11RY |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) % i g W At P ay i Bt i A oft e stk v ST & S e
9[eh, T ITUTE {[oeh T AT T ATATar<er (Frfa) Faw, 1982 § ARl

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  HHT gk, HeRlT ScUTad (e T HaTa< srdie i =rigeer (feee) e aid ardier & Jre
¥ Fdemwi T (Demand) Td &€ (Penalty) T 10% Y& STHT AT SAMaT g1 gIeriieh, STEwas qd ST
10 FUE 79T g1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Tl ITTE Yo 3T JATH o SAad, ATHA T Faed i AR (Duty Demanded) |
(1) € (Section) 11D % Tga et iy,
(2) foraT TTera Aiare wise Hit TR,
(3) TTae i M=l % a6 % aga <@ Al

78 qg St * sifa srfler F uger q& STAT 6T gerar A srfter JTfer R % g O o e fear
T B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i amount determined under Section 11 D;

(i) amount of erroneous Cenvat Credit taken;
(iiij  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T emer 3 Sia ardier sfAeRTor 3 weer STEt Qe STYAT w9 AT ave faraTie gy o Wiv fhy g
9% ¥ 10% T UL AT ST Fhaer gue fAarfaa gt aa 398 ¥ 10% T T AT ST et g

In view of above, an appeal against this order shall lie before the Tribunal on




F. No. GAPPL/COM/STP/4450/2023

3TNTSI31eer / ORDER-IN-APPEAL

The present appeal has been filed by M/s Ashadevi Rajkumar Totlani, K-
104, Safal Parisar-2, Gala Gymkhana Road, South Bopal, Ahmedabad — 380058
(hereinafter referred to as ‘the appellant’) against Order in Original No. GST-
06/D-VI/O&A/807/ASHADEVI/AM/2022-23 dated 29.03.2023 [hereinafter
referred to as ‘impugned order’] passed by the Assistant Commissioner, CGST &
CEx, Division-VI, Ahmedabad North Commissionerate [hereinafter referred to as

‘adjudicating authority’].

2. Briefly stated, the facts of the case are that the appellant were not registered
under Service Tax and were holding PAN No.AALPT7022Q. As per information
L‘éceived from the Income Tax Department, it was observed that during the period
F.Y. 2016-17, the appellant had earned substantial service income by way of
providing taxable services, but had neither obtain Service Tax Registration nor
paid Service Tax thereon. Accordingly, the appellant were calling for the details of
services provided during the period. But they didn’t submit any reply. Further, the
jurisdictional officers considering the services provided by the appellant as taxable
determined the Service Tax liability for the F.Y. 2016-17 on the basis of value of
‘Sales of Services’ under Sales/Gross Receipts from Services (Value from ITR)

and Form 26AS for the relevant period as per details below :

Sr. | Period | Differential Taxable Rate of Service Tax
No. | (F.Y.) | Value as per Income Tax | Service Tax | liability to be
Data (in Rs.) incl. Cess demanded (in
Rs.)
1. 12016-17 14,43,006/- 15% 2,16,450/-

3, The appellant was issued Show Cause Notice No. GST-06/04-
1632/ASHADEV1/2021-22 dated 18.10.2021 (in'short SCN) proposing to demand
and recover Service Tax amounting to Rs.2,16,450/- under proviso to Séction 73

of Finance Act, 1994 along with applicable interest and penalties.

4. The SCN was adjudicated ex-parte vide the impugned order wherein :

o Service Tax demand of Rs.2,16,450/- was confirmed under Section 73(2)

of the Finance Act, 1994 alongwith interest unde}Seggien\ZS of the Finance
ol ?‘1( Sk

43 Yig,
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Act, 1994.
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) ) ' F. No. GAPPL/COM/STP/4450/2023

e Late fees of Rs.40,000/- was imposed under Section 70 of the Finance Act,
1994 read with Rule 7C of the Service Tax Rules 1994.

o Penalty of Rs.5,000/- was imposed under Section 77 of the Finance Act,
1994,

e Penalty of Rs.2,16,450/- was imposed under Section 78 of the Finance

Act,1994 with option for reduced penalty in terms of clause (ii).

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

‘ » The appellant is proprietor of firm M/s Arjundas and brothers. The firm,
1 Arjundas and Brothers was doing business of commission agents of
agricultural produce like Potatoes, Onion, Garlic etc with the Agricultural

Produce Marketing Committee, Ahmedabad, also known as “APMC”.

A%

The appellant earned commission income from agency of purely
agricultural produce with APMC. The appellant has also furnished the
certificate issued by APMC during assessment proceedings which declares
the appellanf is an authorized commission agents for Potatoes, Garlic,
Onions etc. A copy of the Certificate from APMC is reproduced for

reference.

» They further stated that as per Section 66D (d) of Finance Act 1994

(Negative List of services):

Services relating to agriculture or agricultural produce by way of the
following are non-taxable negative list services-

(vii) services by any Agricultural Produce Marketing Committee or Board
or services provided by a commission agent for sale or purchase of
agricultural produce;

» Further, they submitted nature of business-commission agency of
agricultural produces, Profit and Loss A/c, Balance sheet and Certificate of

Agency from APMC.

» The services provided by the appellant are squarely covered in the Negative
list of services prescribed in Section 66D of Finance Act 1994 and hence

the same are not liable to service tax. The Appellant is

- . . " . % G
obtain service tax registration, neither is she re S
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F. No. GAPPL/COM/STP/44SO/2023.

service tax on services provided by the firm. Therefore imposition of
Service Tax, Interest, Late Fees and Penalty under section 77 and 78 is bad

in law and deserves to be set aside.

6. Personal Hearing in the case was held on 12.01.2024. Ms. Neha Shah,
Chartered Accountant, appeared for personal hearing on behalf of the appellant.
She stated that her client is a commission agent for agricultural produce which is
covered under negative list of Sr. 66D(d)(vii). Hence, there is no liability of
Service Tax. She also provide certificate from APMC and sample bills in the

written submission.

[ I have carefully gone through the facts of the case, submissions made in the
Appeal Memorandﬁlm, oral submissions made during personal hearing and the
facts available on records. The issue before me for decision in the present appeal is
whether the demand for Service Tax amounting to Rs.2,16,450/- confirmed
alongwith interest and penalties vide the impugned order in the facts and
circumstances of the case, is legal and proper or otherwise. The demand pertains
to the period F.Y. 2016-17.

8. It is observed that the appellant was doing business of commission agents of
agricultural produce like Potatoes, Onion, Garlic etc with the Agricultural Produce
Marketing Committee, Ahmedabad. It is also observed that the SCN in the case
was issued merely on the basis of data received from the Income Tax department

without causing any verification and impugned order had been issued ex-parte.

9. Upon verification of the documents submitted by the appellant, I find that
they produce the letter issued by the Secretary of Agricultural Produce Marketing

Committee, Ahmedabad wherein it is mentioned that in the year 2016-17, Ms.
Aashadevi Rajkumar Totlani, the owner of M/s Arjun Das & Brothers, was doing
the business of potatoes, dungli and garlic as a general commission agent of
Khativadi Produce in the market in Shri Chimanbhai Jeevabhai Patel Market,
APMC Yard, Ahmedabad. They also submitted sample of copy invoices as a
trader and commission agent, P&L A/c, Balance Sheet for F.Y. 2016-17. Their

submissions confirm that the appellant is engaged in the Services relating to

agriculture or agricultural produce by way of the- Services provided by a
,S‘p,:»t' __-.,‘.f Q\'*lﬁ-

commission agent for sale or purchase of agricultu é}?"p/ﬁ‘o@q R
£y B
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F. No. GAPPL/COM/STP/4450/2023

9.1 As contended by the appellant, I also find that in terms of provision of

Section 66D(d)(vii)of the Finance Act, 1994 and their services are exempted from

Service Tax. Relevant portion of the said notification is reproduced below :
Services relating to agriculture or agricultural produce by way of the

following are non-taxable negative list services-

(vii) services by any Agricultural Produce Marketing Committee or Board
or services provided by a commission agent for sale or purchase of

agricultural produce;

9.2 Considering the above legal provisions with the facts of the case, I find that
the ‘services provided by the appellant as a commission agent for sale or purchase
of agricultural produce’ during the period F.Y. 2016-17 stands covered under the
provision of Section 66D(d)(vii)of the Finance Act, 1994, and the their Service is

not liable for payment of Service Tax.

10. In view of above discussions, I am of the considered view that the Services
amounting to Rs.14,43,006/- provided by the appellant as a trader and
commissioner agent during the relevant period is not to be considered as a taxable
value under Service Tax. Therefore, the demand of Service Tax amounting to
Rs.2,16,450/- confirmed vide the impugned order fails to sustain on merits. As the

demand of service tax fails to sustain, question of interest and penalty does not

arise.

[1. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

12, SrdTer dl gIRT &St o T8 ordTer a7 ey ST adieh & R STaT g |
The appeal filed by the appellant stands disposed of in above terms.

AT Siel
e (3rdfTew)

Dated: QS%&DUI’&I’y, 2024
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By REGD/SPEED POST A/D

To,

M/s Ashadevi Rajkumar Totlani,
K-104, Safal Parisar-2,

Gala Gymkhana Road,

South Bopal,

Ahmedabad — 380058.

Copy to :

F. No. GAPPL/COM/STP/4450/2023

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

19

The Commissioner, CGST and Central Excise, Ahmedabad North.

3. The Assistant Commissioner, CGST & CEX, Division - VI, Ahmedabad

North Commissionerate.

4, The Superintendent (Systems), CGST,

publication of OIA on website. -

5. Guard file.
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